IN THE

WUnited States Bouse of Representatives

JAMES “JIM” OBERWEIS,

Contestant,

V.

LAUREN UNDERWOOD,

Contestee.

NOTICE OF CONTEST REGARDING THE ELECTION FOR
REPRESENTATIVE IN THE ONE HUNDRED SEVENTEENTH CONGRESS
FROM ILLINOIS’ FOURTEENTH CONGRESSIONAL DISTRICT

Pursuant to the Federal Contested Elections Act,
2U.8.C. §§381-396

Mark L. Shaw (D.C. Bar No. 427789)
Jennifer Craigmile Neubauer
SHAW LAW LTD.
-33 North County Street; Suite 300
Waukegan, Ilinois 60085
(T): (847) 244-4696
(F): (847) 244-4673
(E): mishaw@shawlawltd.com .
“(E): jeneubauer@shawlawltd.com

January 3, 2021




Table of Contents

LEGAL PRINCIPLES GOVERNING THIS NOTICE OF CONTEST ...ovvvvreeeereereeereerererienn, 7

I. General Federal Equal Protection Clause ISSUES .......oiveriereeoiieesinnsireeiiseesereeenesseeseeessessnssons 7

IT. Specific Violations of Illinois Election Law in the Counting of Ballots Violated Voters’

Equal Protection Rights and Led to the Inaccurate Proclamation of an Alleged Winner .......... 8
[F24. Voters Not Legally Residing in ILCD-14 Nevertheless Voted in ILCD-14 .......... 8
['25. Ballots Not Initialed by Election Judges in Contravention of Illinois Law............. 9
26. Some Voters Were Not Allowed to Vote Provisionally .........ccoeeeoreeereerrnrnees. 11
P27. Ballots Were Not Properly Sealed After Canvassing.........cocoeevveeererrersesoresenns 11
iP28. VBM Applications Unequally Treated, Debasing and Diluting the VBM Vote...11
F29. InDuPage County, 1,626 More Ballots Were Cast than Voters Who Voted........ 13
[P30.  Other Irregularities Revealed in the Discovery Recounts Point to Iliegal

CONCLUSION

Disparate, Wide-Spread, Systemic, Treatment of Votes and Voters




INTRODUCTION

1. Contestant James “Jim” Oberweis (“Contestant Oberweis”) was the Republican
party candidate on the ballot for United States Representative jn Ilinois’ CongressionallDistrict
Fourteen (“ILCD-14”) for the General Election held November 3, 2020,

2. Contestee Lauren Underwood (“Contestee Underwood”) was the Democrat party
candidate on the ballot for United States Representative in Iilinois’ Congressional District
Fourteen (“IL.CD-14") for the General Election held November 3, 2020.

3. Contestant Oberweis brings this Nofice of Contest Regarding the Election for
Representative in the One Hundred Seventeenth Congress From IHlinois’ Fourteenth
Congressional District (“Notice”) pursuant to the Federal Contested Elections Act, 2 US.C. §§
381-396 (the “Act”), to contest the Illinois State Board of Elections’ proclamation of Contestee
Underwood as the alleged winner, by 5,374 votes, in the General Election for ILCD-14. (See
Official Canvas at page number 44 of this PDF file at the Illinois State Board of Elections’
Website:hitips://www.elections.il. gov/ElectionOperations/DownloadVoteTotals.aspx? MID=vvc
IrublLPI%3d& T=637452732164071089).

4, Following the canvass of results by all 7 Counties in ILCD-14, Contestee
Underwood allegedly led with 203,209 votes to Contestant Oberweis® alleged 197,835 votes, a
margin of allegedly 5,374 votes out 0f 401,052 cast, and allegedly approximately 2.6% fewer votes
than Contesteé Underwood’s votes.! |

5. The Hlinois Election Code (10 ILCS 5/1-1, ef seq.) (“Election Code™) permits a

candidate who received votes equal in number to at least 95% of the number of votes cast for the

1 Joseplt Monack received eight (8) “write-in” votes and is not a party to this proceeding. To the extent
P £ P 5

this tribunal determines he should be a party to this proceeding, which Confestant Oberweis denies and disputes,
then Contestant Oberweis seeks leave to add him as a parly with notice to be issued to him by this tribunal,
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alleged successful candidate for the same ofﬁcp to file a petitibn for a discovery recount within 5
days after the last day for proclamation of the results of any canvass declaring persons elected for
any ofﬁcre. The petition for the “discovery recount” shall ask that ballots, voting mgchines, or
ballc;t cards--as the case may bé-—shall be examined, that -any automatic tabulating équipment shall
be tested, and that ballots, recorded votes, or ballot cards--as the case may be--shall be counted in
specified precincts, not exceeding 25% of the total number of precincts within the jurisdiction of
the election authority. See 10 ILCS 5/22-9,1,

0. Accordingly, Contestant Oberweis timely filed petitions with the election
authorities, in this case, the county clerks, in each of the 7 Hllinois Counties in ILCD-14; DeKalb,
DuPage, Kane, Kendall, Lake, McHenry and Will, asking for the “discovery recount” of 25% of
the total number of precinets in the counties which are also in ILCD-14. (See Affidavit of Thomas
J. Mannix, hereinafter “Mannix Aff.” attached hereto as Exhibit I).

7. As of the date of filing of this Notice, the discovery recounts have been completed
in DuPage, Kane, L.ake and McHenry Counties. Through no fault of Contestant Oberweis, the
discovery recount has not been completed in Will County and has not even been commenced in
DeKalb and Kendall Counties, despite Hlinois law requiring that they be commenced after three-
days-notice to Contestee Underwood, following the request for a discovery recount. 10 ILCS
5/22-9.1(b}.

8. In the 4 Counties where the discovery recounts have been completed, substantial
errors marred the plroclamation regarding vote totals in those counties, as more particularly
described below. As a result of these errors, the Illinois State Board of Elections wrongfully

proclaimed as the alleged winner the candidate who allegedly received fewer lawful votes,




Contestee Underwood, thus depriving Contestant Oberweis of the proclamation to which he was
entitled, as the candidate who allegedly received more lawful votes.

_ 9. In the counties Where the discovery recoun(s are still incomplete or have not even
commenced as of the date of the filing of this Notice,' substantial errors in the 4 Counties wherein
discovery recounts were completed have marred the proclaimed vote totals regardless of further
inquiry, as more particularly described below. As a result of these errors, the Illinois State Board
of Elections wrongly proclaimed as the alleged winner the candidate who allegedly received fewer
lawful votes, Contestee Underwood, thus depriving Contestant Oberweis of the proclamation to
which he was entitled, as the candidate who allegedly received more lawful votes.

10.  Asstated with particularity below, but for one or more of the stated grounds leading
to the casting and counting of illegal votes, voting irregularities or acts of fraud, the results of the
election would have been different and the Contestant Oberweis would have prevailed.

ii.  Ananswer hereto must be served upon Contestant Oberweis under § 383 of the Act
within thirty days after service of this Notice. (Id., § 382)

JURISDICTION

12.  The United States Constitution requires each House of Congress to be the "Judge
of the Elections, Returns and Qualifications of its own Members." U.S, CONST. art. L§5 cl 1

13.  As the United States Supreme Court has recognized, this provision of the
Constitution 'gives each Chamber the authority "to make an independent final judgment" in
evaluating a Member's election and their entitlement to the seat. Roudebush v. Harthe, 405 U.S.
15, 25-26 (1972).

14. In most instances, when the state's election result is clear, and 1t.here are no doubts

as to the qualifications of the Mémber-elect, the winner is seated without controversy. fd. When




the outcome of an election is contested, however, each Chamber has the power to determine for
itself which candidate should be seated. Under settled precedent, each Chamber is free to undertake
an "independent evaluation" ‘of the election, "accept or reject” the state's reported certification of
votes, and, if'it so chooses, "conduct its own recount." Id,

15.  To determine which candidate is entitled to a contested seat, each Chamber "acts
as a judicial tribunal," considering witnesses and testimony in turn. Barry v. U.S. ex rel.

Cunningham, 279 U.S. 597, 616 (1929).

16.  In its history, the United States House of Representatives has heard and resolved
hundreds of contested elections (See eg., Congressional Research Service,
https://www.everycrsreport.com/reporis/98-194.html for a list of these cases from 1933 through
2011).

17.  To aid in its resolution of these contests, Congress enacted the Federal Contested
Elections Act, now codified at 2 U.S.C. §§ 381-396 (the “Act”). The Act provides a procedural
framework for candidates for a seat in the United States House of Representatives to contest the
disputed outcome of their election before the House, Id,

18.  Under the Act, the Contestant files a Notice of Contest with the Clerk of the House.
2 U.S.C. § 382. The Contestee is given an opportunity to answer the notice or move to dismiss the
Notice. Id. § 383. If the House finds that the Contestant has made allegations that, if true, would
be sufficient to change the outcome of the election and entitle them to the seat, the House moves
forward with the contest and with its investigation. Id. §§ 383, 385.

19.  To ultimately prevail in the election contest, the Contestaﬁt must demonstrate that

the “election results entitle him to the Contestee’s seat” Id., § 385.




20.  After the House has conducted its investigation and all lawful votes are accurately
counted, Contestant Oberweis will be seated as the new United States Representative from Illinois’

Fourteenth Congressional District. Id.

LEGAL PRINCIPLES GOVERNING THIS NOTICE OF CONTEST

L.

General Federal Equal Protection Clause Issues

21.  “The right to vote is protected in more than the initial allocation of the franchisc.
Equal protection applies as well to the manner of its exercise. Having once granted the right to
vote on equal terms, the State may not, by later arbitrary and disparate treatment, value one person's
vote over that of another. See, e.g., Harper v. Virginia Bd. of Electiohs, 383 U.S. 663, 665, 86
S.Ct. 1079, 16 L.Ed.2d 169 (1966) (“fO]nce the franchise is granted to the electorate, lines may
not be drawn which are inconsistent with the Equal Protection Clause of the Fourteenth
Amendment”), It must be remembered that “the right of suffrage can be denied by a debasement
or dilution of the weight of a citizen's vote just as effectively as by wholly prohibiting the free
exercise of the franchise [emphasis supplied]” Reynolds v. Sims, 377 U.S. 533, 555, 84 S.Ct. 1362,
12 L.Ed.2d 506 (1964).” Bush v. Gore, 531 U.S. 98, 105 (2000) [emphasis supplied].

22.  Muliiple lower courts have since similarly held that voting systems that result in
varying chances that an individual's vote will be counted based on their jurisdiction are
constitutionally impermissible, e.g., Stewart v. Blackwell, 444 F.3d 843, 868 (6th Cir. 2006),
vacated en banc on other grounds, 473 F.3d 692 (6th Cir. 2007) (holding that decision to ceftijj;
voting machines with substantially different error rates vielated the Equal Protection Clause).

23.  In Black v. McGuffage, 209 F. Supp. 2d §89 (N.D. Il 2002), the Court examined

Plaintiff’s claims that their votes were diluted or not counted because of (1) punch card voting




systems, (2) voting systems that lack effective error notification, and (3) voting systems with
inadequate education of voters, inadequate training of and assistance from election judges, and
inadequate ballof desig_n” and determined that Illinois’ use of different types of voting equipment
with substantially differ_ent levels of accuracy violated equal protection. First, the Court noted that
“the right to vote™ was “by no means absolute” and was “vested primarily in the States to endow”.
Id. ar 898. “I—Ibwev_er, once the State has endowed voting rights to its citizens, “the right to vote
as the legislature has prescribed is fundamental; and one source of its fundamental nature lies in
the equal weight accorded to each vote and the equal dignity owed to cach voter [emphasis
supplied].” Bush, 531 U.S. at 104, 121 S.Ct. 525. “Having once granted the right to vote on equal
terms, the State may not, by later arbitrary and disparate treatment, value one person's vote over
that of another.” Id, af 104—105.
I1.

Specific Violations of Illinois Election Law in the Counting of Ballots Violated Voters’
Equal Protection Rights and Led to the Inaccurate Proclamation of an Alleged Winner

24, Yoters Not Legally Residing in I1.CD-14 Nevertheless Voted in I1.CD-14.

Hlinois law requires that a person must reside in the election district 30 days preceding any election
therein and, if challenged, provide an appropriate affidavit of residency before he or she is allowed
to vote provisionally. 10 ILCS 5/3-1 and 17-10. However, in this case, over 4,903 voters illegally
cast ballots from addresses in ILCD-14 at which they no longer lived, by mail. See Mannix Aff.,
Ex. 1. If these 4,903 illegal VBM ballots are rightfully disregarded as illegally cast, then the

proportional reduction of Contestant Oberweis’ and Contestee Underwood’s vote totals results in




Contestant Oberweis substantially narrowing the gap between Contestee Underwood’s and his

vote totals.?

25, Ballqts Not Initialed by Election Judges in Contraven_tion of Iilinois Law.
Illinois law requires that all ballots be initialed by an election judge in order to be counted®. While
prior to 2020, the Illinois Supreme Cowrt had carved out fact-specific exceptions® to this
requirement for “absentée” ballots in certain limited circumstances, a new statutory scheme,
enacted by the Illinois legislature in June 2020 in response to the COVID-19 situation, opened a
Pandora’s Box of potential equal protection violations, making the initialing of vote-by-mail
ballots (“VBM ballots™) critical to protecting the integrity of the election. Nevertheless:

A. Kane County’s Clerk did not require the initialing of any VBM ballots.
Additionally, they were co-mingled with ballots placed by persons in “lock-boxes™ throughout
Kane County—the “lock-box™ allowed because of the COVID-19 situation. See Affidavit of
Daniel Zahm, hereinafier “Zahm Aff.”, attached hereto as Exhibit 2.

B. Other County Clerks required the initialing of the VBM ballots, and all other

ballots; however, the discovery recount in McHenry and Lake Counties revealed a number of early

2 Contestee Underwood allegedly took approximately 60% of the VBM total, and her total vote tally should

thus be reduced by 2,941.8. Likewise, Contestant Oberweis’ total vote tally should be reduced by roughly 40%, or
1,961.2, resulting in Contestant Oberweis narrowing the gap in vote totals on this subset of votes alone by 980.6
votes.

3 10 ILCS 5/24a-10: “If any ballot card or ballot card envelope is not initialed, it shall be marked on the
back “Defective,” inifialed as to such label by all judges immediately under suclh word “Defective,” and not
counted, but placed in the envelope provided for that purpose labeled “Defective Ballots Envelope.”

4 See, e.g., Bazydio v. Volant, 164 I, 2d 207, 647 N.E. 2d 273 (1995) wherein the Court would require a

- conftestee to present “clear and convincing evidence” that not initialing 54 “absentee” ballots would not
disqualify them because: “(1} the absentee ballots can be identified and distinguished from in-precinct ballots;
and (2) the initialing requirement does not contribute to the integrity of the election process.” This casels
inapplicable to the facts at bar here: the “absentee” ballots were, in many cases, mixed in with “lock-box”
ballots, Le., ballots placed in lock-boxes throughout the 7 Counties in ILCD-14. In addition, some Counties were
Sfound to have carved out their own procedures for handling the judge’s initialing of VEM ballots, and the
disparate treatment given VBM ballots throughout ILCD-14 in this regard, served to unequal{v disenfranchise
certain voters and unconstitutionally dilute and debase the vote.




" vote and VBM ballofs without judges’ initials. Had the voter lived in Kane County, these un-
initialed VBM ballots would have counted, but voters in McHenry® and Lake Counties had their
votes thrown out simply because thgir County Clerks attemptt_ad to follow Illinois law! Zakm Aff.,
Ex. 2. This is exactly the type of unconstitutional disparate treatment derided in Bush v. Gore,
supra.

C. In Kane County, there were 39,647 VBM ballots cast in ILCD-14. Contestee
Underwood allegedly “won” 68.60% of them, or 27,197. Contestant Oberweis allegedly won only
31.40%, or 12,449 of them. Yet, because they are all invalid under Illinois law, they cannot be
counted toward either Contestee Underwood’s or Contestant Oberweis’ vote totals. Affer
deducting the illegal VBM ballots from Contestee Underwood’s District-wide total (203,209 —
27,197 = 176,012} and deducting the illegal VBM ballots from Contestant Oberweis’ District-
wide fotal (197,835-12,449 = 185,386), Contestant Oberweis is revealed as the true winner in
ILCD-14 by a margin of 9,374 votes (185,386 -176,012 = 9,374). See Official Canvas, County
of Kane at hitps:/’www.kanecountyclerk.org/Elections/Election%20Documents/2020-11-
03/2020%20ge%200fficial %20canvass.pdf, and “Cumulative Report-Official” for the 14%
Congressional District, attached hereto as Exhibit 3. Because it is believed that Contestee
Underwood’s VBM vote was approximately, conservatively speaking, 60% of the VBM vote total
throughout ILCD-14, upon further analysis of the involved Counties, it is believed the proportional

" reduction of her illegal vote will result in an even wider margin of victory for Contestant Oberweis.

5 in fact, in a complete 180-degree difference from Kane County, the McHenry County Clerk has

programmed Iiis ballot processing machine to immediately refect ballots that were un-initialed. Zahm AfY., Ex. 2.
Nevertheless, at least 197 of these un-initialed ballots did appear in the boxes during the McHenry County
discovery recount, and, therefore, may very well liave been improperly counted. Id. Furthermore, at least 42 of
these un-initialed ballots did appear in the boxes during the Lake County discovery recount and were improperly
counted. Id.
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26.  Some Voters Were Not Allowed to Vote Provisionally. Additionally, voters in

Kane County were not allowed to provide the Affidavit required by 10 ILCS 17-10 when their
voting address was challenged at the pqlls: these voters were either turned away or allowed to
vote non-provisionally (Mannix Aff., Ex. 1), both of which actions violate Illinois law and ecither
unlawfully disenfranchise a legitimate voter or allow the dilution of the vote by a person who
unlawfully casts a ballot non-provisionally. Mannix Aff., Ex. 1. Other voters throughout ILCD-
14 were shown to have voted by mail, when, in fact, they had not done so. Id. One can only
imagine how many ILCD-14 voters were turned away from the polls by Election Judges who
confronted them with alleged “evidence” of theif earlier VBM votes when they, in fact, had not
cast these alleged VBM ballots.

27.  Ballots Were Not Properly Sealed After Canvassing. In addition, when the

VBM ballots were inspected during Contestant Oberweis’ discovery recounts in both Kane and
McHenry Counties, they were found stored in unsealed boxes, in contravention of very elaborate
Ilinois law describing a precise mannet of sealing and storing ballots (See 10 ILCS 5/24A-10)
pending their use in a discovery recount Id., 22-9.1. Zahm Aff., Ex. 2. Unsealed boxes of un-
initialed ballots are a “ticking time-bomb”, ready to blow up any chance for the integrity of a

recount.

28. VBM Applications Unequally Treated, Debasing and Diluting the VBM Vote.

The new statutory pro*;risions in the Election Code (10 ILCS 5/2B-15) for the “2020 general
election” changed the vote-by-mail application process and required “every election authority” to
“mail or email an application for an official vote by mail ballot fqr the 2020 general election to
any elector who applied to vote an official ballot, whether by mail or in person, for any of the

following elections: (1) 2018 general election; (2) 2019 consolidated [general] election; or (3) the
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2020 general primary election”, The new law also required the election authority to not simply
mail one application; but to mail multiple VBM applications “to the elector's registered address
and any a;lzer mailing address the_election authority may have on file, including a mailing
address to which a prior vote by mail ballot was mailed.” Id. femphasis supplied]. In other words,
election authorities in the 7 Counties comprising [LCD-14 mailed multiple, unsolicited, VBM
applications to an address at which a legitimate voter might not even then reside! To add further
“insult to injury” in the continuing unconstitutional debasement of the vote in ILCD-14, the
Democrat-controlled Illinois legislature cherry-picked sending VBM applications to “their” voters
by choosing to direct the VBM applications be sent to those voters who voted in the 2018 general
election, the 2019 consolidated [general] election or the 2020 general primary election, all of which
had record-breaking Democrat turn-out. In addition:

A. Compounding the already unconstitutionally, illegally stacked deck against a fair
election, not only were multiple VBM applications sent to a Democrat-seeded population at any
address “on file” for this group of voters, individual County Clerks in the 7 Counties in ILCD-14
took it upon themselves to “supplement™ the statutory scheme: the Kane County Clerk added the
2016 General Election voters to his mailing list; and, upon information and belief, the DuPage,
Kendall and DeKalb County Clerks simply sent the VBM appllication to every registered voter
without regard fo the s-tatute. Mannix Aff., Ex. 1. Lake County apparently followed the statutory
scheme. But ﬂle disparate treatment of the mailing of VBM applications not only violated [linois
faw, but had an impermissible, disparate impact on VBM vote totals, making them dependent on
-7 where a voter happened fo live in ILCD-14, and flying in the face of Bush v. Gore, supra.

B. In Lake County, the Lake County Clerk, working with the Lake County Republican

Central Committee (“LCRCC™), agreed that the LCRCC éould place a link 611 its webpage for
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voters wishing to obtain a VBM application. This acted as a convenient portal for voters viewing
a Republican website to simply apply via the LCRCC portal for a VBM directly into the Lake
County Clerk’s system. For seve;‘al months, the LCRCC gathered the information qf over 500,
presumably Republican or Republican-leaning voters accessing the LCRCC website to apply for
a VBM via the LCRCC portal into the Clerk’s website. Several weeks into the program’s
operation, the Lake County Clerk arbitrarily denied the LCRCC’s ability to use its website as a
“portal” to the Clerk’s website for the purpose of obtaining a VBM application. The Clerk’s stated
reason for abruptly changing her mind was that voters requesting a VBM via the LCRCC portal
“did not have to sign anything.” However, a voter never has to sign anything when he or she
accesses the Clerk’s website directly for a VBM application! So the Lake County Clerk’s
roadblock to Republicans easily receiving a VBM application was completely arbitrary. Thus, the
over 500 Republican or Republican-leaning voters who had signed up for a VBM with the Clerk’s
earlier permission via the LCRCC website were forced to re-request the VBM directly from the
Clerk. Mannix Aff., Ex. 1.

29. In DuPage County, 1,626 Moyre Ballots Were Cast Than Voters Who Voted

A discovery recount was filed in DuPage County by an auditor candidate who allegedly
lost his election, Robert “Bob” Grogan (“Grogan™). See Verified Petition for Election Contest,
hereinafter “Petition”, attached hereto as Exhibit 4. During his'discovery recount of 25% of the
precincts in DuPage County, Grogan discovered hundreds of instances of un-initialed ballots and
other irregularitics. He also received alleged official canvas numbers and the list of registered
voters who voted in the election and these revealed that 491,067 ballots were actually cast in
DuPage County, but only 489,441 were recorded by the County Clerk as having vofed, resulting

in 1,626 more ballots being cast than voters at the polls. Id. Given that 1/9" of DuPage County’s
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Townships are located in ILCD-14, some propbrtionate number of these votes, if they cannot be
traced to the actual DuPage precincts in the ILCD-14, must be proportionately deducted from the
respective vote totals of Contestant Oberweis and Contestee Underwood to even begin to approach

an accurate or even marginally reliable vote total in DuPage County.

30.  Other Irregularities Revealed in the Discovery Recounts Point to Illegal
Disparate, Wide-Spread, Systemic, Treatment of Votes and Voters:

In addition, based either on mistake, ignorance or fraud, ballots which should have been
disqualified were counted in the official count based on the discovery recounts that have taken
place to date:

A, For example, VBM ballots were counted which were received after the two-week
grace period following the November 3, 2020 election; VBM ballots were counted even though
the application for the ballot was mailed prior to the effective date of the statute; VBM ballots
were counted even though the application for the VBM ballot was received after the October 29,
2020 deadline for same; and VBM ballots were requested after Election Day and were voted after
Election Day. Mannix Aff., Ex. 1.

B. Voters in DuPage County, using an allegedly ADA compliant touch-screen voting
device saw Democrat candidates highlighted in red at the top of each race on the ticket. The voter
was forced to manipulate the voting machine to force the cursor to move to the Republican
candidate who was next on the ballot in order to be able to cast a vote for the Republican. Mannix
Aff. Ex. 1.

C. = Voters in DuPage and McHenry Counties, who cast VBM ballots, either through
the mail or by dropping them in the “lock-boxes”, did not have their VBM envelopes segregated

for later identification and authentication (See Grogan Ex. 4 and Zahm Aff., Ex.2).
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D. Ballots in nearly one-half of the 16 specific precincts requested to be reviewed, and
two of the county-wide universal voting sites reviewed, in the Lake County discovery recount,
were not maintained in sealgd containers. (See Zahm _Aj_”ﬁ, EXx, 2). Likewise, al_l ballots in the 36
specific precincts requested to be reviewed, and most of the county-wide universal voting sites
reviewed, in the McHenry County discovery recount, were not maintained in sealed containers
(See Zahm Aff., Ex. 2) in violation of the Ilinois Election Code.

E. Certain “select”, McHenry voters (i.e., at least 50 of them), were permitted to
“cure” defective late-arriving VBM’s and/or provisional ballots without ever signing the
appropriate affidavit to do so (See Zahm, Ex. 2), in violation of the Illinois Election Code.

F. Finally, further illuétrating the need for greater controls over the integrity of the
elections process in Illinois, at least one alleged Kenosha, Wisconsin resident, possibly
emboldened by the cheapening of voting integrity in Illinois, “tweeted” that he drove from his
home in Wisconsin on Eleption Day to vote in person for Contestee Underwood at his former
polling place in Illinois, where he remained a registered voter, thus diluting the vote of honest
Illinoisans in the race in ILCD-14 and committing a felony in the process (10 ILCS 5/29-10). (See
Mannix Aff., Ex. 1.)

CONCLUSION

31.  Ilinois’ new statutory scheme, allegedly enacted as a public safety measure in the
wake of the COVID-19 fear, provides a grossly disparate procedure for ensuring that only legally

cast ballots are counted®, and has unconstitutionally diluted and debased honest vote totals in

6 This is aptly demonstrated by the fact that the Illinois Election Code requires an “Election Day” or

“Early Vote” voter to answer certain questions, provide their current signature for comparison with their voter
registration signature, and requires an Election Judge to attest in writing on the ballot that they received this
authenticating information, and then handed the voter the ballot, in the presence of other Election Judges and
poll-watchers, before the voter was permitted to cast the ballot. Whereas, certain “select” VBM voters are seni
unsolicited VBM application(s) to all of their addresses on file, are permitted to apply online for a VBM ballot
without signing anything, are sent a VBM ballot in response to these application(s), are permitied to cast the
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ILCD-14, and, possibly, throughout Illinois. Allowing Contestant Oberweis a full and fair process
to prove he is the rightful winner in [IL.CD-14 is the only way to restore some modicum of dignity

to the elections processes in Illinois.

"PRAYER FOR RELIEF

WHEREFORE, Contestant JAMES “JIM” OBERWEIS prays that the United States
House of Representatives:
A. Ensures that all evidence related to the November 2020 general election in Illinois

Fourteenth Congressional District 1s preserved;

B. Resolves that the Illinois State Board of Elections proclamation of certified returns
regarding Illinois Fourteenth Congressional District is null and void because the votes on which
the proclamation was based counted illegally cast votes;

C. Resolves that the ballots unlawfully cast either by ineligible voters and/or ballots
that are otherwise unlawfully cast which were included in the canvass of ballots, and the certified
totals upon with the Illinois State Board of Elections proclamation was based are excluded from
the final count of ballots in Illinois Fourteenth Congressional District;

D. Conducts a hand recount of every ballot, including but not limited to, any ballot
which was initially marked as an over vote, under vote, or “write-in” vote, whether cast on Election
Day, at an Early Vote site, by mail before Flection Day that arrived on, before, or afier Election
Day, and/or provisionally, in order to determine true voter intent and ensure that every lawful vote
.- is counted, and every vote illegally cast under Illinois law and the United States Constitution is

excluded from the final count of ballots in Illinois Fourteenth Congressional District;

VBM ballot(s) by mail, by personal delivery, by third-party delivery, or in a “lock-box” which may or may not be
secuire, and, thereafter, these VBM ballot(s) may or may not be authenticated, in writing, by Election Judges as
required by Hlinois law, depending upon the arbifrary practices of the local county clerk(s).
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.  Resolves that Contestant Oberweis is entitled to a seat as the Representative in the
One Hundred Seventeenth Congress from lllinois’ Fourteenth Congressional District;

T. In rthe alternative to A-D, abpve, deems the November'3, 2Q20 election for the sgat
null and void, and its results a nullity, and orders that a new election for the contested seat be held
April 6, 2021, the previously scheduled Election Day throughout Iilinois for Various municipal
offices and school board races; and/or

G. Pursuant to 2 U.S.C. § 396, reimburses from the applicable accounts of the House
of Representatives the Contestant's and the Contestee's reasonable expenses for this contested-
election case, including reasonable attorneys' fees, upon such party's verified application,
accompanied by a complete and detailed account of the party's expenses and supporting vouchers

and receipts.

Respectfully submitted,

JAMES “JIM” OBERWEIS

BY: %M&\f’ : %ML")

One of His Mtorneys

Mark L. Shaw (D.C. Bar No. 427789)
Jennifer Craigmile Neubauer
SHAW LAW LTD.

33 North County Street; Suite 300
Waukegan, Illinois 60085

(T): (847) 244-4696

(F): (847) 244-4673

(E): mishaw(@shawlawltd.com

(E): jeneubauer@shawlawltd.com
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IN THE
UNITED STATES HOUSE OF REPRESENTATIVES

JAMES “JIM” OBERWEIS,
Contestant,
V.
LAUREN UNDERWOOD,
Contestee.
NOTICE OF CONTEST

Pursuant to the Federal Contested Elections Act,
2 U.S.C. §§ 381-396

AFFIDAVIT OF THOMAS J. MANNEX

STATE OF ILLINOIS )
) SS.
COUNTY OF LAKE )

I, THOMAS J. MANNIX, being first duly sworn upon oath, and pursuant to the penalties
imposed upon me for a knowing violation of 735 ILCS 5/1-109, depose and state that I have
personal knowledge of the factual allegations contained in this Affidavit and, if called to testify at
a hearing and/or trial, T will competently and truthfully tesﬁfy to the factual allegations contained
in this Affidavit and, further, pursuant to 28 U.S.C. § 1746, | verify under penalty of perjury that
the foregoing is true and correct.

1. I am thé CEO of American Sfrategies and was the Campaign Manager for Jim
Oberweis for Congres's”/J im 2020 Committee;

2. For the past 18 years, I have either run, been a consultant for, or been involved, in

some capacity in over 100 state-wide, federal and/or state legislative campaigns. In that capacity,

"EXHIBIT

1




I have compiled and created various data lists for use in those campaigns. My work with election
related data ranges from creating voter contact lists, to developing cloud based computer software
programs to compile, analyze, treat and/or evaluate election data;

3. | On or about Novembér 17, 2020, 1 downloadeﬁ, from the Illinois State .Board of
Elections’ online database (found here, at https://cmte.clections.il.gov/), a file of every Illinois
voter who either applied to vote by mail (including, but not limited to, overseas voters, military
overseas voters, military in country voters, disabled voters, incarcerated voters, absentee voters,
assisted living home voters, hospitalized voters, and temporarily absent student voters) in the
November 2020 General Election, or who voted early in person in the November 2020
General Election (hereinafter called the “Illinois Comprehensive VBM and Early Vote List™).
Due to state law, the List of all voters who voted in the November 3, 2020 election on Election
Day will not be available until 60. days after the election, or January 5, 2021;

4. The linois Comprehensive VBM and Early Vote List was then matched against a
statewide voter file to create a list of only those voters that were listed as being registered in the
14" Congressional District, resulting in a list of 282,359 voters (hereinafter the “ILCD-14 VBM
and Early Voter List”);

5. I then emailed the ILCD-14 VBM and Early Voter List to a data vendor with whom
I have done business for approximately 16 years, Aristotle Inc. Aristotle compared the ILCD-14
VBM and Early V&er List to the National Change of Address database (“NCOA”) and the Social
Security Death (“SSD”) database using industry standard matching. Aristotle e_tppended to the
ILCD-14 VBM and Early Voter List several data points, including, \ﬁ/hether a voter on the ILCD-
14 VBM and Early Voter List was found to be in the SSD databasé, whether a voter had filed a

National Change of Address form, and a voter’s new address based on the data in the NCOA




database. Afier running the matches, Aristotle returned the appended file to me (“hereinafter the
“ILCD-14 Enhanced VBM and IV Voter List™) through their VLO online dashboard;

6. | Upon my review of the ILCD-14 Enhanced VBM and EV Voter List, matched
against fhe NCOA database, 1 foﬁnd 5,373 voters. Of thos;e 5,373 voters that were found in the
NCOA database, 2,838 V\'fere listed as having voted early in person, 85 were listed as overseas
voters, 5 were nursing home voters, 4 were military voters, 128 were grace period voters, 9 voters
were listed as having an unknown voting request, and 2,299 voters were listed as Vote—by—Mail
(“VBM”) voters, Of the 2,299 VBM volers, all 2,299 were listed as having been mailed a ballot
by their election authority; however, all but 170 of the 1,834 ballots which were actually returned
were received during the grace period after Election Day. The others were returned before Election
Day. Exhibit A attached to this Affidavit is an abbreviated portion of an Excel Spreadsheet
demonstrating this situation as an example. I did not attach the entire spreadsheet due to its
length, and for this attached exaimnple, I excised certain colurmns from this data that are not
relevant fto this dispute, contain proprietary voter information, and contain other voter
information that unnecessarily exposes the voter’s private information;

7. To recap: 4,903 voters allegedly illegally cast ballots from addresses in ILCD-14
at which they no longer lived either early, in-person, or by mail. The total 4,906 votes for
Contestant Oberweis and Contestee Underwood should be proportionately reduced based on the
county-by-county analysis of the comparative ratios for early-vote, VBM voting for each
candidate. Our initial analysis of the data indicates a conservative 60/40 ratio between Contestee
“Underwood’s and ngi:tféstént Oberweis’ early-vote, VBM vote, which Woulq;reduce Contestee
UnderWood’s total vote by a greater margin than it would reduce Contestant Oberweis’ total vote;

8. Other substantial irregularities came to light during a discovery recount in Kane




County, Illinois which illustrate that Contestant Oberweis should prevail in this Notice for Contest.
[t is my understanding from my years of practice and my profession that Section 22-9.1 of the
[Hlinois Election Code (10 ILCS 5/22-9.1) permits a candidate who received votes equal in number
to at ieast 95% of the number 0f votes cast for the allege(i successful candidate for ﬂle same office
to file a petition for a discovery recount within 5 days after the last day for proclamation of the
results of any canvass declaring persons elected for any office. The petition for the “discovery
recount” shall ask that ballots, voting machines, or ballot cards--as the case may be--shall be
examined, that any automatic tabulating equipment shall be tested, and that ballots, recorded votes,
or ballot cards--as the case may be--shall be counted in specified precincts, not exceeding 25% of
the total number of precincts within the jurisdiction of the election authority. See 18 ILCS 5/22-
9.1.

9. During the discovery recount in Kane County, it came to light that the Kane County
Clerk, in contravention of Illinois law, as [ understand it, failed to require election judges to place
their initials on ballots cast via IHlinois’ hastily enacted, new “vote-by-mail” procedure. Based on
- information and belief and my discussions with paid staff and volunteers oversceing the Kane
County discovery fecount, there are also no judges’ initials on ballots dropped into lock-boxes
placed at various places in Kane County which lock-boxes were allegedly necessitated by the
COVID-19 situation in lllinois and mandated by the Executive Order of Illinois Governor I. B,
Pritzker. It is my understanding that ballots without judges’ initials should not be counted under
Illinois law. Thus, the VBM ballots cast in Kane County must be proportionately reduced;

10.  In Kane County, ;igbording to the Official Cumulative Report filed by thg Kane
County Clerk, there were 39,647 VBM ballots cast in ILCD-14. Contestee Underwood allegedly

won 68.60% of them, or 27,197. Contestant Oberweis allegedly won only 31.40%, or 12,449 of




them. Yet, because they are all invalid, they cannot be counted toward either Contestee

. Underwood’s or Contestant Oberweis’ vote totals. After deducting the illegal VBM ballots from
Contestee Underwood’s District-wide total (203,209 — 27,197 = 176,012) and deducting the illegal
VBM ballots from Conte'stant Oberweis’ District;wide total (197,835-124449 = 185,386),
Contestant Oberweis is revealed as the true winner by a margin of 9,374 votes (185,386 -176,012
= 9,374). See Exhibit B attached hereto, the Official “Cumulative Report” of the Kane County
Clerk for the November 3, 2020 Election and the results in ILCD-14;

11. [t is my understanding that Public Act 101-642, passed by the Illinois Legislature
and effective June 16, 2020 set, as an immediate effective date, the first legal date election
authorities could accept applications from a voter for a vote-by-mail ballot. It is my understanding
that the earliest the election authority could mail the ballot to the requesting voter was September
24, 2020.

12.  Priot to June 16, 2020, however, election authorities in ILCD-14 illegally accepted
63 voter requests 1o receive a vote-by-mail ballot in the November 2020 General Election. Will
County accepted 2 applications and McHenry County accepted 61. Accordingly, these votes were
illegally cast and the VBM vote totals in each county must be proportionately reduced. Exhibit C
attached to this Affidavit is part of an Excel Spreadsheet demonstrating this situation. I excised
certain columns from this data that are not relevant to this dispute, contain proprictary voter
information, and containing other voter information that unnecessarily exposes the voter’s

private information;

13.  In is my understanding that, pursuant to PA 101-642, the last day an Election ..

Authority could accept an application to vote by mail was October 29, 2020. However, 28 voters

on the ILCD-14 Voter List are listed as having applied to vote by mail after October 29,2020 and




17 of those voters returned their ballots on election day or within 14 days thereafter, by County,
as follows: DuPage — | voter, Kane — 3 voters, McHenry — 15 voters, Will — 4 voters. Accordingly,
these votes were illegally cast and the VBM vote totals in each county must be proportionately
. reduced. Exhibit D attacﬁed to this Affidavit is pm.v't of an Excel Spreadsheet demonstrating this
situation. I excised certain columns from this data that are not relevant to this dispute, contain
proprietary voter information, and containing other voter information that unnecessarily
exposes the voter’s private information;

14, To recap these irregularities: 63 ballots were illegally obtained because the
applications were accepted too early; 17 voters illegally received and returned VBM ballots after
illegally requesting and receiving them after October 29, 2020, 2 votes were received and counted
more than two weeks after Election Day. As a result, Contestant Oberweis’ and Contestee
Underwood’s vote totals must be proportionately reduced based on their total VBM vote;

15.  In addition, I am aware that, during the discovery recount, boxes of VBM votes
were brought to the inspection tables where Oberweis staff and volunteers sat, ready to inspect the
VBM ballots. The boxes in McHenry, Lake and Kane Counties were unsealed, in con{ravention
of Illinois law. Given the fact that the VBM ballots and lock-box ballots had no judges” initials
(as a rule in Kane County, but sporadically in other counties) and were not securely sealed after
the election, there is no way of gauging the integrity of the VBM vote in Kane County and no way
of knowing if ballots were removed or supplemented in the unsealed boxes in the other counties
prior to the discovery recount;

16.  Iam also aware that voters in Kane County were not allowed to vote provisionally;




17.  After the election the Campaign retained Expert Vendor which is a call center
referral and consulting firm with over 28 years of experience that helps organizations find the
best, high-performing outsource call centers;

18. Experthendor performed an outbound survey campaign for the Campaign to
verify with the voter their method used to cast their ballot;

19,  Expert Vendor’s report to me indicated they contacted 6,966 voters in [ILCD-14,
but only 476 would answer their survey, and of those 476, 19 confirmed that they did not vote by
mail, even though voter records showed someone had voted in their name, by mail, in the 2020
General Election;

20.  1am also aware that individual County Clerks in the 7 counties comprising [1.CD-
14 sent VBM applications to greater populations than the new Public Act required; that the Kane
County Clerk sent VBM applications to the 2016 General Election voter list and that the Dupage,

Kendall and DeKalb County Clerks sent the VBM application to every registered voter, without
regard to the new Illinois statute;

21,  Regarding Lake County, in or about July 2020, T communicated with the Lake
County Clerk’s office regarding an online VBM application form that I built for use on the Lake
County Republican Central Committee (“LCRCC”) website. This form was built to be
compliant with the changes to the application process under the recently enacted P.A.101-642,
where a voter could fill out the form online, and affirm that the statement is true, and once the
voter clicked the.“submit” bution, the voter’s information/application would be sent to the
" appropriate.election aufhiority. While P.A. 642-101 specifically allowed an application to be
submitted via email (10 ILCS 5/2B-13), in early to mid-June, 2020, I reached out to each of the 7

election jurisdictions in the 14th Congressional District, starting with Lake County on June 3,




2020, to ensure they did not want any additional information on the form and to secure an email
address where the form could be submitted. Lake County Clerk officials provided me the
address;

22, A few weeks later, T reached out to the Lake County Cierk’s office to confirm
that voters did not need to take any further action to be on the Clerk’s mailing Tist to receive a
VBM ballot and was told, on July 6, 2020, that the information would be sent to the State Board
of Elections and the VBM ballots would be maiied beginning September 24, 2020. Due to the
delay in getting access to the VBM list from Lake County, I was unable to cross check the names
of the applicants and the names on the VBM list. However, on July 21, 2020, I communicated
with the Lake County Clerk’s office again and we discovered we had been given the wrong
email address by the Lake County Clerk’s office, so we promptly addressed the issue, retested
the form, and confirmed with the Lake County Clerk that applications entered on the LCRCC
website were in fact being received by the Lake County Clerk;

23.  On or about August 7, 2020, the Clerk's office informed us that our form and
procedure were imperxﬁissible. We were never notified by any other election jurisdiction that
our form was impermissible. The Clerk’s stated reason for abruptly changing her mind was that
voters requesting a VBM via the LCRCC portal “did not have to sign anything.” However, a
voter never has to sign anything when he or she accesses the Clerk’s website directly fora VBM
application. Thus, the over 500 Republican-or Republican-leaning voters who had signed up for
a VBM with the Clerk’s earlier permission via the LCRCC website were forced to re-request the
VBM directly from the Clerk; and

24.  During my research, I uncovered a voter who then allegedly resided in Wisconsin

»

but bragged on social media about driving from his home in Kenosha, Wisconsin, to vote for




Contestee Underwood at his old polling place in Illinois. Exhibit E attached to this Affidavit is

part of an Excel Spreadsheet demonstrating this situation, together with the social media post.
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Robert Sandy
Wisconsin Resident Voting in lHlinois

A B B
1 |Field Value
2 |First Name Robert
3 [Last Name Sandy
4 |Telephone Number (10 digit) 2623441425
5 |Household Phone is a Cell Phone TRUE
6 |Party Affiliation Non-Partisan
7 [Age 49
8 |Age Range Based on Birth Year |40 to 49
9 |Age (By Birth Date} 2/24/1971
10 |Registration Date 10/5/2008
11 |Official Registration Date 11/6/2018
12 |Gender M
13 |Marital Status Single or Unknown
14 |Voting Frequency 2
15 |Broad Ethnic Groupings European
16 |Individual Ethnic Categories English/Welsh
17 |Residence Address Line 704 Nancy bn
18 |City McHenry
19 |Zip 60051
20 |Zip Plus 4 8798
21 {Mailing Address Line 704 Nancy kn
22 {Mailing Address City McHenry
23 |Mailing Address State iL
24 |Mailing Address Zip 60051
25 |Mailing Addresses ZipPlus4 8798
26 [Congressional District 14
27 |State Senate District 32
28 |State House District ' 64
29 |County MCHENRY
30 |Precinct/Voting District NUNDA 06 B
31 |School District MCHENRY SD 015
32 [CensusTract 870811
33 |CensusBlockGroup 1
34 [CensusBlock 1053
35 |General Elections 2008-11-04 Y o
36 |General Elections 2010-11-02  |Y
37 |General Elections 2012-11-06 N
38 |Generat Elections 2014-11-04 N
39 |{General Elections 2016-11-08 Y
40 |General Elections 2018-11-06 Y




Thread

, Robert #Resist Sandy

rad

While | now live in Kenosha, WI, | never felt secure
enough with the system, nor with my ability to maintain a
 life here, to attempt to change my voter registration from
1L-14 prior to the election.

It was also very important to me that | vote for

i

feat




it was also very important to me that | vote for

Robert #Resist Sandy

I P 5 MRS
So, | got up early on Tuesday and traversed the 45 miles between my new
home and my old one in order to have that privilege.

And it WAS,

The race has not been calied yet, and while Lauren is currently trailing her
opponent the margins are razor thin.

2/




IN THE
UNITED STATES HOUSE OF REPRESENTATIVES

JAMES “JIM” OBERWEIS,
Contestant,
s V.
LAUREN UNDERWOOQD,
Contestee.

NOTICE OF CONTEST
Pursuant to the Federal Contested Elections Act,
2 U.S.C. §§ 381-396
AFFIDAVIT OF DANIEL ZAHM
State of Illinois )
) S8,
County of Lake )

I, DANIEL ZAHM, being first duly sworn upon oath, and pursuant to the penalties
imposed upon me for a knowing violation of 735 ILCS 5/1-109, depose and state that I have
personal knowledge of the factual allegations contained in this Affidavit and, if called to testify
at a hearing and/or trial, I will competently and truthfully testify to the factual allegations
contained in this Affidavit and, further, pursuant to 28 U.S.C. § 1746, 1 verify under penalty of
perjury that the foregoing is true and correct.

1. “My nane’i§ Daniel Zahm and [ am a paid field staff person for the Jim Oberweis
for Congress, Jim 2020 Committee.

2. I have been with the Campaign through the primary season in early 2020 and

through the present time.




3. Part of my dﬁties involve overseeing the “discovery recounts” in various counties
covered by the 14" Congressional District. I participated in discovery recounts of ballots in
McHenry and Kane Counties in and around mid- to late-November, 2020.

4, I was' in _Kaq; County for three‘ days for approximately eight (8) hours per day.
While in Kane County, I observed that boxes of ballots were not sealed when they were brought
to the tables for inspection.

5. I also observed thousands of ballots in Kane County that I was told were “vote-
by-mail” ballots. None of these ballots had judges’ initials on them.

6. I was later made aware that the Clerk of Kane County did not demand that judges
place initials on VBM ballots. However, I was later made aware by Kane County personnel that,
while there were no judges’ initials required to be placed on VBM ballots per the Kane County
Clerk directive, that going forward in the 2021 Consolidated Election April 6, 2021 that the
Clerk would begin requiring .ini’;ials on VBM ballots. No explanation was given for this change.

7. I also observed the boxes allegedly containing “lock-box™ ballots-—ballots simply
dropped off in lock-boxes in the County. None of those boxes containing ballots were sealed
either.

8. When I observed the discovery recount for several days in McHenry County, 1 did
not see any sealed ballot boxes; all boxes were unsealed when brought to our tables for
inspection.

9. In addition, I was later made aware that the McHenry County Clerk calibrates its

" ballot counting machine to automatically reject ballots which do not have judges’ initials on

them in the official machine count of ballots; yet-I saw multiple ballots in the McHenry boxes

with no judges’ initials on them.




10.  Tam also aware that we Wére unable to inspeci in any meaningful way the outer
envelopes of VBM ballots in McHenry and DuPage because these outer envelopes had been co-
mingled with envelopes in drop boxes and/or envelopes with no post-marks, so we were not able
to determine whéther VBM ballots were reéeived in a timely way.

11. 1 gathered all of our volunteer’s tabuliation sheets for the discovery recount in
McHenry and learned that 50 voters were permitted to “cure” defective late-arriving VBMs and

provisional ballots, but saw no affidavit allowing them to do so.
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Notary Public - State of lilinois :
My Comnussmn Expwes Mar 21, 2023 §




REPRESENTATIVE IN CONGRESS
FOURTEENTH CONGRESSIONAL DISTRICT

PLURALITY 5,374(DEM}

(Won) LAUREN UNDERWOOD .. DEM . 203,209 50.67%
JIMOBERWEIS ] REP ... 197,835 49.33%
JOSEPHMONACK 8  <.01% Wl

DEM REP
COUNTY PLURALITY UNDERWOOD OBERWEIS MONACK
DekALB 287(REP) 9,615 9,802 0
DuPAGE 2,130{DEM) 5,366 3,238 0
KANE 2,531(DEM) 53,966 51,435 2
KENDALL 299{DEM) 22,046 21,747 0
LAKE 744{DEM) 27,449 26,705 0
McHENRY 7.028(REP) 53,625 60,653 6
WILL 6,985(DEM) 31,142 24,157 0
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Candice Adams

. e-filed in the 18th Judicial Circuit Court

DuPage County
ENVELOPE: 11623325

IN THE CHREWIT-COURT ROR THE EIGHTEENTH JUDICIAPAMREMRY

DUPAGE COUNTY, WHEATON, ILLINOIS  Date Submitted: 12/24/2020 12:31 PM
Date Accepted: 12/24/2020 12:44 PM
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BOB GROGAN,

Petitioner, _ _
v. CaseNo.  2020MR001094
WILLIAM “BILL” WHITE, as a candidate for
Office of the DuPage County Auditor, JEAN
KACZMAREK, as DuPage County Clerk
constituting the Election Authority for DuPage
County, for the General Election held on
November 3, 2020,

RS g T T i . W N N Sy

Respondents.

YERIFIED ELECTION CONTEST PETITION

NOW COMES, Petitioner, BOB GROGAN (“Grogan™), individually and by and through his
attorneys, Luetkehans, Brady, Garner & Armstrong, LLC, and pursuant to 10 ILCS 5/23-20 hereby
complains against Respondents, WILLIAM “BILL” WHITE (“White”), as a candidate for the
Office of the DuPage County Auditor and JEAN KACZMAREK (“Kaczmarek”), DuPage County
Clerk, as follows:

I. Grogan was the Republican candidate for the Office of the DuPage County Auditor
in the November 3, 2020 General Election (the “Election”).

2. White was the Democrat candidate for the Office of the DuPage County Auditor in
the Election.

3. Grogan and White were the only candidates for the Office of DuPage County
_.Auditor at the Election.

4, Kaczmarek is the DuPage County Clerk. As DuPage County Clerk, Kaczmarek was

responsible for running the Election.

EXHIBIT




5. On November 24, 2020, Kaczmarck performed the official count of the ballots and
rendered a final proclamation of the results for the Election, including the election for the Office of
DuPage County Auditor. Kaczmarek as DuPage County Clerk is vested with the authority to
proclaim the results of the Election for that office.

6. Grogan, a duly-qualified elector in DuPage County, voted in this Election and, as set
forth more fully and specifically below, in good faith based on reasonable inquiry which continues,
alleges that mistakes and fraud have been committed in the casting and counting of baliots for the
Office of DuPage County Auditor at this Election,

7. On November 24, 2020, Kaczmarek proclaimed the following results of the canvass

for the Election for the Office of DuPage County Auditor (the “Canvass Proclamation™):

Candidate Total
William “Bill” White: 233,121
Bob Grogan: 233,046
8. The Canvass Proclamation declared that a total of 491,067 ballots were cast in the

Election for DuPage County Auditor and that the two candidates are 75 votes apart,

9. As set forth more fully and specifically below, Kaczmarek’s count of the Election
totals for the race for Office of DuPage County Auditor was performed in derogation of the DuPage
County Clerk’s statutory duties in that it proclaims a result in which numerous invalid ballots were
wrongly counted, numerous valid ballots were wrongly not counted, numerous duly-qualified voters
in DuPage County were wrongly denied their right to vote in the Election, numerous individuals
who were not qualified to vote wrongly voted, and election machines improperly influenced voters

-to cast their-ballot for White,

10. On November 30, 2020, Grogan, along with a candidate for DuPage County Yorest -

Preserve Commissioner, District 4, Tim Whelan, filed Petitions for Discovery Recounts pursuant to

10 ILCS 5/22-9.1.




1. Based~on+the~facts alleged herein developed by observation using the discovery
process under 10 ILCS 5/22-9.1 and by other investigations, a correct and lawful count of the votes
which were properly cast and which should have been properly counted in DuPage County shows a
result different from that and proclaimed by the DuPage County Clerk.

LACK OF ELECTION JUDGE’S INITIALS (ELECTION DAY)

12.  In discovery proceedings, Petitioner and his representatives observed that waners
Grove Precincts 76, 118 and 130 had 436 ballots that did not contain an Election Tudge’s initials as
required under 10 TLCS 5/17-9 and 10 ILCS 5/19-8.

13, Of those 436 ballots missing the required Election Judge’s initials, 259 of those
examined ballots contained votes cast for White, and 177 of those examined ballots contained votes
cast for Grogan.

14.  These 436 ballots must be declared as invalid and should not have been counted.

15.  On this single issue, Grogan would pick up a net of 82 votes, which is in excess of

the amount of votes separating Grogan and White according to the Canvass Proclamation.

LACK O ELECTION JUDGE’S INITIALS (V OTE BY MAIL AND EARLY VOTING)

16. In the course of the discovery proceedings, Petitioner and his representatives
examined 55,897 ballots that were cast in the Election for DuPage County Auditor via vote by mail,
pre- and post-election, and early voting ballots, out of a total 192,129 ballots in these three (3)
categories.

17.  Of those 55,897 ballots, 240 of those ballots do not contain an Election Judge’s
initi—als as required under 10 ILCS 5/17-9 and 10 ILCS 5/19-8.

18. Of those ballots observed to be missing thc required Election Judge’s initials, 148

contained votes cast for White, and 92 contained votes cast for Grogan.




19. - Being-comtrary-terthe requirements of the Election Code, these 240 ballots must be
declared invalid and should not have been counted.
20.  On this single issue, Grogan would pick up a net of 56 votes.
| 21.  Extrapolating this sample to the entire ballots cast would show a proportional gain
for Grogan of approximately 193 votes if a full recount occurred. Again, this is in excess of the 75-
vote difference between the candidates,

POSTMARKS

22.  In the discovery proceedings, Petitioner and his representatives observed the return
envelopes for 12,659 vote-by-mail ballots that had been counted in the Election.

23.  Of those 12,659 envelopes, five (5) were postmarked after the day of the Election
and one (1) envelope had no processing stamp whatsoever.

24,  The ballots contained in these six (6) envelopes were improperly counted by
Kaczmarek, in derogation of the Election Code. |

25. The 12,659 vote-by-mail ballot envelopes that were reviewed in the discovery
proceedings constituted 7.5% of the total number of vote-by-mail ballots that were counted in the
Election for DuPage County Auditor.

26. In the Election, White received a total of 107,350 vote-by-mail votes, and Grogan
received 61,904 vote-by-mail votes.

27.  Baséd on this number, a full hand recount, including an examination of all mail

return envelopes would cause Grogan to net an additional 21 votes.

BALLOTS IMPROPERLY CAST AND COUNTED
28, On December 4, 2020, Grogan received from Andrew Janik of the County Clerk’s
Office, Election Division, nine (9) spreadsheets that included everyone who was registered to vote

in the Election (the “Voter Registration List”).




29. - After removing those voters who are not listed as voting in the Election, the Voter
Registration List reveals that 489,441 registered voters voted in the Election.

30.  However, according to the Canvass Proclamation, the total number of ballots cast in
" the Election was 491,067.

31.  Accordingly, it appears that 1,626 more ballots were counted than the total number
of registered voters on the Voter Registration List who appear to have voted in the Election.

32.  Grogan asked the County Clerk’s Office for an explanatioh as to the discrepancy, but
has received no definitive answer to date.

ELECTION VOTING MACHINES

33.  Over 160,000 people voted on electronic voting machines.

34.  Due to compliance with the Americans with Disability Act (“ADA”), if a voter did
not cast his or her vote within approximately ten (10) seconds, the electronic machine went from
highlighting the title of the office to highlighting the candidate who had the top ballot position,
which in this Election was the Democrat candidate (including White), thus creating an unfair
advantage for Democrat candidates with those voters who used these electronic voﬁng machines,

35.  Upon information and belief, no other county in Illinois had this particular problem
with their ADA-compliant electronic voting machines.

36. On or about October 24, 2020, Grogan and the DuPage County Republican
Chairman, James F."Zay, among others, demanded that the problem with the electronic voting

- machines be fixed immediately or that the clectronic voting machines not be utilized in the Election.

37. . However, the DuPage County Cletk’s Office advised that they could not resolve the

malfunction, but would instead issue stickers on the machine for future early voting and that the use

of these electronic voting machines would be discouraged on the day of the Election,




38. However;-it-appears that certain polling places failed to discourage the use of the
electronic voting machines and still had a relatively high usage of the electronic voting machines.

39.  Even if the stickers placed on the machines were sufficient to solve the problem,
which Grogan disputes, over 120,000 votes were cast before the stickers IWGI’G placed on any of the
electronic voting machines.

40.  Accordingly, the electronic voting machines caused the Election to be fundamentally
unfair and raise doubts as to whether voters were given a choice of free expression.

41.  Grogan, was irreparably harmed by this electronic voting machine malfunction.

FAILURE TO SEGREGATE BALLOTS

42, During the course of the discovery proceedings, an examination of vote-by-mail
envelopes from approximately 75 precincts occurred.

43.  The County Clerk’s Office failed to segregate those envelopes received on or before
Election day, received after Election day or received in drop boxes on Election day.

44,  Accordingly, Grogan was not provided the opportunity in the discovery proceedings
to check for ineligible envelopes received after Election day that had no postmark.

45. This failure to segregate improperly lumited the ability of Grogan to determine
whether certain ballots should have been declared improperly cast because they could not be
determined in the discovery proceedings whether votes were counted for ballots received after
Election day whichhad no postmark. ™

46.  Given the items identified in this Verified Election Petition, there is a reasonable
. likelihood that a recount under 10 ILCS 5/23-23.2 will change the results of the Election for
DuPage County Auditor and show that Grogan was actually elected by the voters of DuPage

County.




47, Investigation of*this matter continues, and the results thereof will be used to amend
this Complaint with additional facts and greater specificity from time-to-time during the pendency
of this proceeding.

WHEREFORE, Petitioner, BOB GROGAN, respectfully requests that this Honorable Court:

A.  order a full recount of all the precincts in DuPage County to determine the
validity of the proclamation issued by the DuPage County Clerk, JEAN
KACZMAREK, including, but not limited to, the examination of relevant
voting devices, optical ballots, provisional ballots, ballot applications, binder
cards, affidavits, vote by mail documentation and all other materials utilized
for the November 3, 2020 General Election;

B. prohibit the destruction of any materials related to the November 3, 2020
General Election;

C. declare the results proclaimed by the DuPage County Clerk, JEAN
KACZMAREK, as invalid;

D. enter an Order declaring Petitioner, BOB GROGAN, as the properly-elected
person to the Office of DuPage County Auditor at the November 3, 2020
General Election;

E. in the alternative, declare the November 3, 2020 General Election invalid as
it relates to the Office of the DuPage County Auditor and hold a new election
for the Office of the DuPage County Auditor at the consolidated election to
be held on April 6, 2021; and

F. enter an order granting any other relief this Court deems equitable and just.

By:_ /s/ Phillip A. Luetkehans
Phillip A. Luetkehans, One of the
Aftorneys for Petitioner, BOB GROGAN

Phillip A. Luetkehans, Esq.
Brian J. Armstrong, Esq.
LUETKEHANS, BRADY,
GARNER & ARMSTRONG, LLC
105 East Irving Park Road
Itasca, 1L 60143

(630) 773-8500
pal@lbgalaw.com
bja@lbgalaw.com

Attorney No. 8500




e VERIFICATION

Under penalties as provided by law pursuant to 735 1LCS 5/1-109, the undersigned
cortifies that the statements get forth in this instrument are trog and correct, except as 10 matters
thevein stated fo be on information and beltief, and, as to such matters, the undersigned pertifies
as sforesaid that the undersigned verily believes the same to be true.

”3%0}3 GRé’{gj > f&)ﬁ

SUBSCRIBED and SWORN to befose me

this 24 day of Decerber, 2020.

(s

; Notary Public }/’W”
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